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Background Information

This sample Information Sharing Agreement (“ISA”) has not been reviewed, approved, or authorized by the Treasury Department or the Internal Revenue Service (“IRS”) as meeting the requirements of any applicable rules or regulations.  The SPARK Institute does not provide legal advice.  Users of this sample agreement should consult with their legal counsel prior to using this document.

· The regulations issued in 2007 by the Treasury Department under Internal Revenue Code (the “Code”) Section 403(b)
 and subsequent IRS guidance
 require that employers enter into an ISA with the issuers of certain contracts under the 403(b) plan.  Under the ISA, the employer and the issuer must agree that they will, from time to time in the future, provide each other with the information necessary for the issuer’s 403(b) contract(s) under the plan to satisfy the requirements of Code Section 403(b) and other applicable tax Code requirements.
· The SPARK Institute has prepared this sample ISA for the convenience of its members, and with the collective input of its members.  
· The sample ISA provides:

· A set of sample contractual provisions, with [bracketed alternative or optional text] and italicized user notes, and

· A list of the data elements and information which SPARK Institute members have collectively agreed upon as minimally necessary for issuers and vendors to exchange.

· The sample ISA does not address “how” such data elements and information will be shared between 403(b) issuers, plan administrators, recordkeepers, and other vendors. 

The sample ISA is designed to be used as an independent, stand-alone agreement. However, it may be modified for use as an attachment to an existing or more comprehensive agreement between the employer and an issuer, if, for example, the issuer is currently receiving payroll deduction contributions under the plan.
Sample 403(b) Information Sharing Agreement (“ISA”)
Employer: ___________________________________________________ (“Employer”)

Employer’s Federal Employer Identification Number: ____________________________  

The term “Employer” means the entity identified above, and the entity or entities identified in the Plan document as participating employers.  Employer may direct a Vendor to share information described in this ISA with the Employer’s agents, designees and contractors (including third party administrators or administrative service providers that are not affiliated with the Employer) which are identified in writing to the Vendor, provided that such parties agree to comply with confidentiality requirements which are not less restrictive than those included in this ISA.  NOTE:  This information is intended to identify the employer which is authorized to sign the ISA.
403(b) Annuity Contract or Custodial Account Provider: _____________ (“Vendor”)

[The term “Vendor” shall also mean any other entity that, through one or more intermediaries, controls, is controlled by, or is under common control with, the Vendor (and their successors and affiliates).] [The term “Vendor” includes [list specific entities].]  
NOTE:  A vendor may provide participant record keeping services, compliance services, and/or investment products (proprietary and/or third party).  Appropriate adjustments to the ISA should be made as needed.

403(b) Plan Name [and additional identifying information]: ____________________
________________________________ (“Plan”).  NOTE:  This information is intended to enable the vendor to accurately identify the 403(b) plan, if more than one is maintained for the employer on its systems.
Effective Date of this Agreement: ___________________________ (“Effective Date”).
1.
Introduction.
The Plan maintained by the Employer is intended to meet the requirements of Internal Revenue Code (the “Code”) Section 403(b) and the applicable rules and regulations (collectively, “Section 403(b)”).  The Employer does not make regular contributions to the Vendor under the Plan, but the Employer wishes to allow participants to exchange all or a portion of their account balances under the Plan [to and from] [from] an annuity contract or custodial account offered by the Vendor.  Therefore, the Employer and the Vendor (each individually a “Party,” and collectively the “Parties”) have entered into this Information Sharing Agreement, effective as of the Effective Date, which is intended to satisfy the information sharing agreement conditions required by Section 403(b).  This Agreement shall be interpreted in a manner consistent with the intent of facilitating the exchange of information to meet the requirements of the Code.  

2.
Scope of Information Sharing.
(a)
The Employer and the Vendor hereby mutually agree to provide each other with the following information, as further described in this Agreement:

(i)
Information necessary to help to ensure that contracts resulting from contract exchanges[, or any other contract to which contributions have been made by the Employer,] satisfy Section  403(b), including information concerning the participant’s employment status and information that takes into account other Section 403(b) contracts or qualified employer plans (such as whether a severance from employment occurred for purposes of the distribution restrictions and whether the hardship withdrawal rules are satisfied); and
(ii)
Information necessary to help ensure that contracts resulting from contract exchanges [, or any other contract to which contributions have been made by the Employer,] satisfy other tax requirements (such as whether a plan loan satisfies the conditions in Code Section 72(p)(2) so that the loan is not a deemed distribution under Code Section 72(p)(1)).

(b)
Confidential Information.  The Employer acknowledges and agrees that the Vendor will only provide such information regarding a participant that the Vendor is permitted to provide without participant consent under applicable laws, rules and regulations.  If the Vendor is required by law to obtain participant consent in order to provide certain information to the Employer, the Vendor will use reasonable efforts to obtain such consent, and shall not be obligated to provide any information with respect to which such consent has not been granted or obtained [in the absence of Employer direction].  Notwithstanding anything herein to the contrary, nothing in this Agreement shall preclude the Vendor from using information regarding any participant with whom the Vendor has a relationship that is separate from the individual’s participation in the Plan.
(c)
Method of Information Sharing and Providing Transaction Approvals. The Vendor and Employer agree to transmit the requested information or provide transaction approvals to the Vendor in accordance with the medium(s) and standards that are mutually agreed upon by the parties, which may include, but are not limited to, paper-based, faxes, telephone calls, electronic data exchange, and/or Internet portals.  Such standards may include encryption or other commercially reasonable protocols and/or other technologies which are intended to ensure the security and confidentiality of such information. 

(d)
Service Levels.  The Vendor shall use its best efforts to fulfill the Employer’s request for Vendor Information as described in subsections (i) and (ii) below.  The Employer understands that the Vendor may be unable to process transactions without first obtaining Employer Information, Employee Data and/or Transaction Approvals from the Employer.  Accordingly, the Employer shall use its best efforts to fulfill the Vendor’s request for Employer Information, Employee Data or provide a Transaction Approval [within five business days of][as soon as reasonably practicable after] receiving the request, as applicable.  

(i)
Point-in-Time Data.  The Vendor shall make periodic Vendor Information available no later than ten business days after the end of each [month] [calendar quarter].  

(ii)
Transactional Data.  The Vendor shall make Vendor Information requested in the context of a specific participant transaction available [no later than [five] [ten] business days] [as soon as reasonably possible] after the request. 
(e)
Limitation of Liability.  The Vendor shall not be responsible or liable for the use or misuse of any information that the Vendor makes available to the Employer, transmits to any party other than the Employer at the appropriate direction of the Employer (such as the Employer’s agent, third party administrator, or another Vendor), or to which the Employer provides access. The Vendor shall have no obligation or duty to verify any Employer Information, Employee Data and/or Transaction Approvals provided by the Employer or any other third party, or the ability of the Employer or its designee(s) to provide such Employer Information, Employee Data and/or Transaction Approvals.
(f)
Costs. The Employer understands that the Vendor reserves the right to and may charge a fee for requests for Vendor Information that are made more frequently than [monthly] [quarterly], for requests which are extraordinary or require special programming, or for requests which exceed the scope of the Vendor Information described in Attachment A.  The Employer agrees to refrain from making unduly costly or burdensome requests.  The Employer understands that the Vendor reserves the right to, and may charge a fee for, obtaining Employer Information (as defined in Section 4 below) from parties other than the Employer (such as other Vendors or the Employer’s agent) or through non-standard methods.
3.
Vendor Information to be Shared from Vendor to Employer.
The Vendor agrees to make available to the Employer the information set forth in Attachment A (the “Vendor Information”) in the method agreed to by the Parties from time to time and at the service levels described in Sections 2(d)(i) and (ii) above.  The Vendor Information will be provided with respect to Plan participants from the data maintained or recordkept by the Vendor, to the extent it is applicable to the Plan participants and needed by the Employer for Section 403(b) compliance purposes.  The Vendor Information may be provided with respect to a single participant, multiple participants, all participants individually, all participants on an aggregated basis, or as otherwise agreed to by the parties. The Employer understands and agrees that requests for information that exceed the Vendor Information described in Attachment A may not be satisfied by the Vendor, unless (i) the Vendor is otherwise required to provide such information under applicable law, or (ii) the Vendor and the Employer agree otherwise in writing.
(a) 
Participant Identifier.  The Employer understands that the Vendor Information and the Employer Information (defined in Section 4 below) will be provided [using Plan participants’ Social Security Numbers, because their accounts are part of a retirement plan and the transactions are financial transactions] [using a unique identifier (other than a Social Security Number) for each individual as agreed upon by the Parties].

(b) 
Date(s) Covered by Request.  The Employer shall specify the specific time period or date for which information is sought from the Vendor for Section 403(b) compliance purposes. The Vendor Information shall identify the date(s) as of which the data was retrieved from its systems for purposes of sharing with the Employer.

4.
Employer Information, Employee Data and Transaction Approvals to be Shared from Employer to Vendor.
The Employer agrees to provide the Vendor, upon proper request, all of the Employer Information, Employee Data and Transaction Approvals as may be requested by the Vendor as set forth in Attachment B (the “Employer Information”). 

(a) 
Periodic Updates. The Employer agrees to promptly notify the Vendor if any of the Employer Information changes in such a way as to affect the Vendor’s records or any transaction being processed by the Vendor.  
5.
Force Majeure. 

No Party shall be deemed in default of this Agreement to the extent that any delay or failure in performance of its obligation(s) results, without its fault or negligence, from any cause beyond its reasonable control, such as acts of God, acts of civil or military authority, acts of terrorism, whether actual or threatened, quarantines, embargoes, epidemics, wars, riots, insurrections, fires, explosions, earthquakes, floods, unusually severe weather conditions, power outages or strikes.  This clause shall not excuse any of the Parties to the Agreement from any liability which results from failure to have in place reasonable disaster recovery and safeguarding plans adequate for protection of all data each of the Parties to the Agreement are responsible for maintaining for the Plan.

6.
Confidentiality. 

The Employer and the Vendor recognize that in the course of sharing information as described herein, each Party may disclose to the other confidential information related to the Plan, Plan participants, and their respective business operations (“Confidential Information”).  All such Confidential Information, individually and collectively, and other proprietary information disclosed by either Party shall remain the sole property of the Party disclosing the same, and the receiving Party shall have no interest or rights with respect thereto if so designated by the disclosing Party to the receiving Party.  Each Party agrees to maintain all such Confidential Information in trust and confidence to the same extent that it protects its own proprietary information, and not to disclose such Confidential Information to any third party without the written consent of the other Party.  Each Party further agrees to take all reasonable precautions to prevent any unauthorized disclosure of Confidential Information.  In addition, each Party agrees not to disclose or make public to anyone, in any manner, the existence or the terms of this Agreement, except as required by law, without the prior written consent of the other Party. Notwithstanding the foregoing, the Vendor may disclose that it is a Vendor under the Plan and has an Information Sharing Agreement in place with the Employer without obtaining the Employer’s prior consent.  [The Vendor may also disclose the identity of Registered Investment Advisors (individuals and firms) who are working with Plan participants generally (without divulging the identity of any such participant) at the request of such Registered Investment Advisor.]  The Vendor shall not use the information received hereunder for any purpose other than providing services in connection with the Plan and to comply with Section 403(b).  
7. 
Indemnification.
To the extent permitted by or allowable under applicable law, the Employer agrees to indemnify and hold harmless the Vendor against all loss, damage, costs, charges, liability, or expense, including without limitation, reasonable attorneys’ fees and costs, and accountants’ fees and disbursements (hereinafter referred to as “Losses”) that may be incurred by, imposed upon, or asserted against the Vendor, on account of any claim or action at law or in equity against the Vendor to the proportionate extent that it results from the negligence, errors, omissions or wrongdoing of the Employer in the performance of its duties and obligations in connection herewith.  Notwithstanding the foregoing, the Employer shall not hold harmless or indemnify the Vendor against Losses stemming from the Vendor’s bad faith, negligence, or willful misconduct.

The Vendor agrees to indemnify and hold harmless the Employer against all Losses that may be incurred by, imposed upon, or asserted against the Employer, on account of any claim or action at law or in equity against the Employer to the proportionate extent that it results from the negligence, errors, omissions or wrongdoing of the Vendor in the performance of its duties and obligations in connection herewith.  Notwithstanding the foregoing, the Vendor shall not hold harmless or indemnify the Employer against Losses stemming from the Employer’s bad faith, negligence, or willful misconduct.  Indemnification by the Vendor to the Employer shall not apply to the actions of a third party administrator or administrative service provider except as otherwise mutually agreed by the Employer and the Vendor.
If any third party threatens to commence or commences any action for which one Party (the “Indemnifying Party”) may be required to indemnify the other Party hereunder (the “Indemnified Party”), the Indemnified Party shall promptly give notice thereof to the Indemnifying Party.  The Indemnifying Party shall be entitled, at its own expense and without limiting its obligations to indemnify the Indemnified Party, to assume control of the defense of such action with counsel selected by the Indemnifying Party, which counsel shall be reasonably satisfactory to the Indemnified Party.  If the Indemnifying Party assumes the control of the defense, the Indemnified Party may participate in the defense of such claim at its own expense.  Without the prior written consent of the Indemnified Party, which consent shall not be withheld unreasonably, the Indemnifying Party may not settle or compromise the liability of the Indemnified Party in such action, or consent to or permit the entry of any judgment in respect thereof, unless in connection with such settlement, compromise or consent the Indemnified Party receives from such claimant an unconditional release from all liability in respect of such claim.

The indemnities granted by the Parties in this section shall survive the termination of this Agreement.

8.
Term and Termination.

This Information Sharing Agreement may be terminated by either party with not less than 60 days advance written notice, or amended by mutual written consent of both parties, provided however that this ISA shall remain in full force and effect as to contracts or accounts in effect on the date of such termination until the earlier of the date that the Vendor no longer holds any assets associated with the Plan or the Employer and Vendor enter into a separate written agreement that covers the requirements of Section 403(b), unless otherwise permitted by applicable law.

9.
Governing Law.

The validity, construction, effect, and administration of this Agreement shall be governed by, and interpreted in accordance with, the laws of the state in which the [Employer] [Vendor] is located, except to the extent those laws are superseded under Section 514 of ERISA, if applicable.  NOTE:  Jurisdictional issues may require additional consideration if the employer is a governmental entity or the vendor is an insurance company.
10.
Other Provisions.


This Agreement, together with the Schedules referenced herein, contains all of the terms agreed upon between the Parties with respect to the subject matter hereof.  This Agreement supersedes any and all other agreements, written or oral, made by the Parties with respect to the subject matter hereof.  Amendments to this Agreement are permitted, may be retroactive and must be executed by or on behalf of each of the Parties. [However, an amendment to this Agreement may be made unilaterally by the Vendor (and need not be signed by the Employer) if such amendment (1) is required by changes in applicable law, (2) does not materially increase the Employer’s responsibilities, (3) does not change the fee, indemnification or termination sections of this Agreement, (4) is prepared by the Vendor in the context of executed Information Sharing Agreements with all of its similarly situated clients, and (5) is presented to the Employer at least 30 days prior to its effective date.]  No waiver by either Party of any failure or refusal to comply with an obligation hereunder shall be deemed a waiver of any other obligation hereunder or any subsequent failure or refusal to comply with any other obligation hereunder.  The stipulations in this Agreement shall inure to the benefit of, and shall bind, the successors and assigns of the respective Parties.  If any term or provision of this Agreement or the application thereof to any person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Agreement, or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each term and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.


11.
Execution of Agreement. 

By executing below, the undersigned represent that they are authorized to execute this Information Sharing Agreement on behalf of the respective Parties.  Each Party may rely without duty of inquiry on the foregoing representation.

_________________________________________________

Name of Authorized Representative of Employer 

_________________________________________________          _________________

Signature of Authorized Representative of Employer                 

Date

_________________________________________________               

Name of Authorized Representative of Vendor                           

_________________________________________________           _________________
Signature of Authorized Representative of Vendor



 Date

Attachment A: “Vendor Information”
Information To Be Shared From Vendor to Employer
NOTE: This Attachment must be customized to reflect the information which the Vendor has in its records with respect to the Plan and Plan participants.

A.  Basic Account Data

· Vendor Source Name
· Vendor Plan ID
· Employee Account #

· Employee SSN
· Employee First Name
· Employee Last Name
· Date of Birth

· Employer Cash Value

· EE Deferral Cash Value

· Rollover EE Pre-Tax Cash Value

· Rollover EE Post-Tax Cash Value

· EE Post-Tax Cash Value
· Roth 403(b) Cash Value
· Rollover Roth Cash Value

· Date of First Roth Contribution
· Cash Value Date

· Type of Account

· 403(b)(7) Cash Value

B. Deferral Limit Monitoring

· Year-to-Date EE Contributions

C.  Required Minimum Distribution Data
· 12/31/86 Cash Value – EE

· 12/31/86 Cash Value – ER

D.  Hardship Withdrawal Data 
· Total Hardship Amount Available

· Latest Hardship Distribution Date

· Or provide each of the following data points:

· 12/31/88 Cash Value – EE

· 12/31/88 Cash Value – ER

· Post 12/31/88 Contributions – EE

· Post 12/31/88 Withdrawals – ER 

· Hardship Distribution Date

E.  Employer Contribution Restriction Grandfathering Data (for 403(b)(1) Annuity Contracts Only)

· Contract Certificate Issue Date(s) (repeat for each certificate)
F.  Non-Emergency Withdrawal Data (for 403(b)(1) Annuity Contracts Only)

· 12/31/88 Cash Value – EE

G.  Loans (repeat for each loan request):  NOTE:  Applicable regulations require that loan information from all plans of the Employer be considered when approving a loan request.  However, for purposes of simplicity, the following information is limited to data about the Employer’s Plan.   
· Maximum Loan Amount Available

· Number Of Loans Outstanding

· Vendor Loan Number

· Loan Initiation Date

· Loan Status (Active, Paid Or Deemed Distributed)

· Loan  Type (General Or Residential)

· Original Loan Amount

· Remaining Loan Balance

· Remaining Balance Date

· Highest Outstanding Loan Balance Over The Past 12-Month Period

Attachment B: “Employer Information, Employee Data and Transaction Approvals” to be Shared from Employer to Vendor

Note: This Attachment must be customized to reflect the information which the Employer has in its records, and which the Vendor will need to perform its services and ensure 403(b) compliance of its contracts. 
A.  Employer Information
· Employer Name

· Employer EIN

· Employer Plan ID

· Employer contact information: Name and contact information for the person in charge of administering the Plan for the purpose of coordinating information necessary to satisfy Section 403(b).

· Employer’s agents, designees and contractors (including unaffiliated third party administrators):  Name and contact information of each.
· Approved Vendors:  The annuity contract and/or custodial account providers (other than the Vendor) which are receiving contributions as part of the Plan or have an Information Sharing Agreement with the Employer. 

· Other Vendors, if needed by the Vendor to determine a participant’s overall plan account balance: The annuity contract and/or custodial account providers (other than the Vendor) which are neither receiving contributions as part of the plan nor have an Information Sharing Agreement with the Employer, but which may hold Plan assets.  

B.  Employee Data
· Employee SSN

· Employee ID

· Employee First Name

· Employee Last Name

· Street Address, City, State, Zip

· Payroll Date (Necessary only if retirement plan contributions are remitted with census data)

· Contribution Amounts by Source (Necessary only if retirement plan contributions are remitted with census data)

· Employee Date of Hire

· Employment Status 

· H = Hired (including O = Original (default) or R = Rehired)
· D = Deceased

· P = Disabled

· R = Retired (including N = Normal (default), E = Early or P = Postponed)

· T = Terminated

· L = Leave of Absence (including A = Approved and paid (default), U = Approved and unpaid, F = Family Medical Leave Act, M = Military)

· Employment Status Date

· Employee Date of Birth

· Gender ID

· Phone/e-mail

· HR Area/Location Code

· HR Sub-Area

· Vested date

· Annual salary

· Year-to-date compensation

· Hours worked

C.  Transaction Approvals

· Hardship Distributions: Employer confirmation that a requested hardship distribution from the participant’s account is in compliance with Section 403(b) and should be processed by the Vendor.

· Loan: Employer confirmation that a requested loan from the participant’s account will not be a deemed distribution and should be processed by the Vendor.

· Other  Distributions: Employer confirmation that the participant is eligible for a distribution under the Plan because he or she has had a Severance from Employment, died, become disabled, or attained age 59 ½ (unless Employee Data is used to process these distributions) and should be processed by the Vendor.

� Treas. Reg. Sec. 1.403(b)-10(b)(2)(i)(C)(1) and (2) (July 26, 2007).


� Rev. Proc. 2007-71 (December 17, 2007).
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