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THE SPARK INSTITUTE SUPPORTS 401(K) FEE TRANSPARENCY BUT 
REMAINS CONCERNED ABOUT PROPOSED LEGISLATION
SIMSBURY, CT, April 22 –Larry Goldbrum, General Counsel of The SPARK Institute, will testify today before the U.S. House Subcommittee on Health, Employment, Labor and Pensions hearing on the latest proposed fee disclosure legislation, the “401(k) Fair Disclosure for Retirement Security Act of 2009” (the “Bill”).  The SPARK Institute supports and encourages fee transparency, but is concerned about a number of the Bill’s provisions.  Goldbrum points out, for example, that the Bill’s requirement for detailed disclosures about plan fees and expenses in pre-determined categories is a “one-size-fits-all” approach that is inappropriate. “Not all fees fit neatly into the categories and no single form or methodology can adequately address the diversity of products and service structures without favoring one segment of the industry over others,” he says. “Any statutory framework must be flexible and adaptable to the broad array of investment products and service structures, and must be able to accommodate the ever changing nature of the retirement plan and investment industries.”

Goldbrum also says the debate over disclosure of fees in “bundled” vs. “unbundled” service structures is a distraction from the real issue, which is providing relevant disclosures that enable sponsors to make sound fiduciary decisions. “While a legislative framework promising an ‘apples to apples’ comparison of fees and expenses is conceptually appealing,” he says, “it would not provide the desired result.”  It would result in artificial price information because bundled providers generally do not provide component services on a stand alone basis.
-more-

The organization also urges legislators to seek a flexible framework for participant fee disclosure instead of the omnibus notice and fee chart proposed in the Bill.  “The proposal mandates an omnibus notice and chart that many participants may find will not provide more useful or understandable information,” Goldbrum says.  “Categorizing fees by the way they are charged, which may have nothing to do with what they are for, may not increase participants’ understanding.  Participants should instead be provided with total investment fee information such as expense ratios.  Many participants may not find the extra underlying detail to be useful in making better decisions.”

Goldbrum’s testimony also says The SPARK Institute is concerned about the Bill’s requirement for an index fund, claiming that mandating any specific investment alternative in an ERISA plan is unprecedented.  “We are concerned that the index fund requirement as a condition for 404(c) fiduciary protection is effectively a mandate, which is unprecedented under ERISA,” Goldbrum says.  “We are also concerned about the subjective nature of the requirement because reasonable investment experts are likely to disagree on what funds satisfy the requirement.  And we have all been painfully reminded -- past performance is no guarantee of future results.”  He says that the organization is concerned that the subjective requirement will expose plan sponsors to increased litigation risk, and that mandating the use of index funds as a way of reduce plan costs relies on a misconception that it will change the economics of plan fees.  

The SPARK Institute is the leading voice in Washington for the retirement services industry.  Through the combined expertise of its member companies, The SPARK Institute provides research, education, testimony and comments on pending legislative and regulatory issues to members of Congress and relevant government agency officials.  This disciplined process and resulting solutions help shape America's retirement future.
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