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THE SPARK INSTITUTE RAISES CONCERNS OVER REVISED
“401(K) FAIR DISCLOSURE RETIREMENT SECURITY ACT”

SIMSBURY, CT, April 16 – With the U.S. House Education and Labor Committee scheduled today to mark up a revised version of The 401(k) Fair Disclosure for Retirement Security Act (H.R. 3185),  The SPARK Institute raised significant concerns regarding the proposed legislation, which was introduced by U.S. Representative George Miller (D-California).  “Our members are very concerned about the revised bill,” said Larry Goldbrum, General Counsel of The SPARK Institute.  “In fact, some of them view it as worse than the original bill,” he said.  The new version, which is significantly different from the original bill, was only publicly released yesterday and it appears that there is a rush to push through the legislation, Goldbrum said

“Although The SPARK Institute supports and encourages greater fee transparency, we strongly oppose all provisions that require disclosure to be made through a ’one size fits all’ form, in pre-determined categories, as a percentage of assets regardless of the fee structure, or that obligates a bundled provider to aggregate and present information from third parties in a single document,” Goldbrum stressed.  He also said that new provisions in the bill relating to “free” or “discounted” services are unworkable and should be deleted.  “Issues regarding free or discounted record keeping services should be addressed through potential conflict disclosures, if there is a potential conflict,” he said.  “The provisions regarding pre-determined categories and free or discounted services relate to what are essentially business issues between bundled and unbundled service providers and they have no place in this bill,” he said.  “Mandating that bundled service providers unbundle their services and prices, for example, would result in artificial price information because the bundled providers do not sell the component services on a stand alone basis.  Disclosure legislation should not be used to referee business competition issues.”

“The retirement plan and investment industries are very competitive and dynamic so no single form or methodology can adequately address the diversity of products and service structures without favoring one segment of the industry over others.  Any statutory regime must be flexible and adaptable to the broad array of investment products and service structures, and must be able to accommodate the competitive and ever changing nature of the retirement plan and investment industries,” he said.

Regarding provisions related to disclosure to participants, Goldbrum said The SPARK Institute supports more fee disclosure by plan sponsors to participants, as long as the approach is flexible and not cost prohibitive.  He noted that, ultimately, plan participants will have to bear the costs of disclosure and that would be counter productive to the objectives of the legislation.


For example, Goldbrum said that The SPARK Institute strongly opposes any requirement that obligates plan sponsors to include on participant statements dollar information or estimates regarding fees that are embedded in investment products.  “These charges, by definition, are embedded in the funds and the information needed for the calculations and estimates does not exist on the record keeping systems that produce the statements,” Goldbrum said.  “Moreover, since the fund and account information is reported net of the embedded fees, adding this information to the statements will result in information that does not add up or make sense.”  


Finally, Goldbrum said that the requirement for an index fund requirement should be deleted.  The requirement that the index fund “offers a combination of historical returns, risk and fees that is likely to meet the retirement income needs at adequate levels of contributions” is too subjective, he noted.  “Reasonable investment experts are likely to disagree on which funds satisfy such requirements and the subjective nature of the requirement makes it untenable,” he said.  “Plan sponsors should not be required to select a fund based on such criteria. Additionally, requiring such funds to be added will not change the economics of servicing a plan.  Regardless of which funds are used in any plan, plan service providers must have a source of revenue to get paid.”

The SPARK Institute is the leading voice in Washington for the retirement services industry.  Through the combined expertise of its member companies, The SPARK Institute provides research, education, testimony and comments on pending legislative and regulatory issues to members of Congress and relevant government agency officials.  This disciplined process and resulting solutions help shape America's retirement future.
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